March 28, 1995

M. Paul C. Yuen

Seni or Vi ce President
University of Hawaii at Manoa
Bachman Hal |l 202

2444 Dol e Street

Honol ul u, Hawaii 96822

Dear Vice President Yuen:

Re: Report of Faculty Advisory Commttee on
Academ ¢ Freedom

This is in reply to your letter dated April 25, 1994 to the
Ofice of Information Practices ("OP") requesting an advi sory
opi ni on concerning the above-referenced matter.

You requested the O P to advise you whether, under Part |
of the UniformInformation Practices Act (Modified), chapter 92F,
Hawai i Revised Statutes ("U PA"), a report of the College of Arts
and Hurmanities Faculty Advisory Conmttee on Academ c Freedom
("Comm ttee") dated Novenmber 17, 1993 nust be nmade avail able for
public inspection and copyi ng.

The Comm ttee was convened under article VII of the
col l ective bargai ni ng agreenent between the University of Hawaii
("University") and the University of Hawaii Professional
Assenbly, to investigate whether a faculty nmenber's right to
academ c freedom was viol ated by procedures used to investigate
and process a sexual harassnent conplaint filed against the
faculty nmenber under the University's Sexual Harassnment Policy
and Conpl ai nt Procedure.

| SSUE _PRESENTED

Whet her, under Part Il of the U PA, entitled "Freedom of
Information,” the Comnmttee' s report nust be nade avail able for
public inspection and copyi ng upon request.
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BRI EF ANSWER

The Commttee's report contains substantial information
concerni ng conplaints of sexual harassnent that were filed
against an identified faculty nmenber, and details associ ated
therewith. Since these allegations have not led to the
i nposition of disciplinary action involving a suspension or
di scharge, under section 92F-14(b)(4), Hawaii Revi sed Stat utes,
as anmended by Act 191, Session Laws of Hawaii 1993, the faculty
menber identified in the Conmttee's report has a significant
privacy interest in this information.

Furt hernore, based upon federal court decisions under the
"clearly unwarranted invasion of personal privacy" exenption in
the federal Freedomof Information Act, it is our opinion that
the segregation or deletion of individually identifiable
information fromthe report wll not be sufficient to prevent the
i kel i hood of actual identification of the accused faculty nenber
because the faculty nenber's identity is generally known wthin
the University community. Accordingly, it is our opinion that
the segregation of identifying information in the Conmttee's
report will not be sufficient to avoid a clearly unwarranted
i nvasion of the faculty nmenber's personal privacy under section
92F-13(1), Hawaii Revised Statutes.

In contrast, it is our opinion that disclosure of sections 4
and 8 of the report, entitled "The Definition of Sexual
Harassnment” and "Recommendations," respectively, will not result
in a clearly unwarranted invasion of the faculty nenber's
personal privacy. These sections of the Commttee's report do
not reveal any information about the faculty nenber, but instead,
set forth the Commttee's recommendati ons for the inprovenent of
the University's Sexual Harassnment Policy and Conpl ai nt Procedure
and a discussion and analysis of the definition of the term
"sexual harassnent."

Accordingly, it is our opinion that sections 4 and 8 of the
Comm ttee's report contain reasonably segregable information that
is not protected fromdisclosure under section 92F-13, Hawaii
Revi sed Statutes, and that these sections of the report, and
t hese sections only, should be nmade avail able for public
i nspection and copyi ng upon request.

FACTS
In 1993, three University students filed formal conplaints
against a University faculty nenber under the University's Sexual
Har assment Policy and Conpl aint Procedure ("Policy and
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Procedure”). No disciplinary action has been taken against the
faculty nenber as a result of the conplaints that were filed
under the Policy and Procedure, however, the conplaints were

i nvestigated by an investigating panel, and the University's Vice
President for Academ c Affairs issued findings of fact and a no
cause determ nation. These findings have been publicly reported
as aresult of a lawsuit brought against the University by one of
t he conpl ainants. See Injustice for All, Honolulu (February
1995) .

Under article VIII C 2 of the 1993-1995 Agreenent Between
the University of Hawaii Professional Assenbly and the Board of
Regents of the University of Hawaii ("coll ective bargaining
agreenent") the faculty nenber filed a witten conplaint that the
procedures used to investigate and process the conplaints agai nst
the faculty nmenber violated the faculty nmenber's right to
academ c freedom |In accordance with the collective bargaining
agreenent, the Commttee was convened to investigate this
conplaint and render a report to the University's Executive Vice
President. Article XIIl C. of the collective bargaining
agreenent provides:

C. PROCEDURE FOR DEALI NG W TH ALLEGED
| NFRI NGEMENTS

1. Wen there is belief that a Faculty
Menber's academ c freedomis
t hreat ened by a possible violation
of Paragraph A above, the Faculty
Menber may di scuss the matter with
the Departnment Chair or the
appropriate admnistrative advi sor.

2. |f a satisfactory adjustnent of the matter
does not result, the Faculty Advisory
Comm ttee of Academic Freedomw || be
convened by the appropriate Adm nistrative
Oficer within fourteen (14) cal endar days of
the receipt of the witten request fromthe
Faculty Menber. The Faculty Menber may
present a case, confidentially and orally, to
the Faculty Advisory Conmttee on Academ c
Freedom which will then informally inquire
into the situation to determ ne whether there
is a probable violation of the provision on
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academ c freedom and attenpt to effect an
adj ust nent .

3. If the commttee concludes that academ c
freedomis in jeopardy by the possible
vi ol ati on of Paragraph A above, and that no
adj ustnmrent can be effected, it will then
request a witten statenent fromthe
conpl ai ning Faculty Menber and proceed to
collect all factual materials avail abl e
relating to the case.

4. After consideration of these materials, the
Faculty Advisory Commttee on Academ c
Freedomcommittee will make a recommendati on

to the appropriate Adm nistrative Oficer
within thirty (30) cal endar days fromthe
date in which the Commttee was first
convened. A copy of the report and
recommendati ons shall be sent by the

Adm nistrative Oficer to the appropriate
Chancel l or or Vice President and the Faculty
Menber .

5. If the Admnistrative Oficer takes action
whi ch does not satisfy the Faculty Menber,
and the Faculty Menber believes the action
vi ol at es Paragraph A above, the Faculty
Menber may file a grievance at Step 1 of the
Gi evance Procedure (Article XXI).

Additionally, Article XV, of the collective bargaining
agreenent, entitled "Di sciplinary Actions," provides:

A

GENERAL

The Enpl oyer shall not discharge,
suspend, or reduce the conpensation
of any Faculty Menber for

di sci plinary reasons, or take other
di sciplinary action, except for
proper cause and in accordance with
the procedures set forth in this
Article. Al matters under this
Article, including investigations,
shall be considered confidential.

I nformation pertaining to

di sciplinary actions may be subject
to di sclosure under the provisions
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of Section [sic] 92F, Hawaii Revi sed
Statutes. [Enphasis added.]

Finally, Article XXI of the collective bargaining agreenent,
entitled "Gievance Procedure,"” provides:

A DEFI NI TI ON

A grievance is a conplaint by a
Faculty Menber or the Union
concerning the interpretation and
application of the express terns of
this Agreenent. Al matters under
this Article, including

I nvestigations, shall be consi dered
confidential. Information
pertaining to the decision of an
arbitrator may be subject to

di scl osure under the provisions of
Section [sic] 92F, Hawali Revi sed
Statutes. [Enphasis added.]

I n Novenber 1993, the Conmmttee delivered its report to the
University's Executive Vice President. Subsequently, in July
1994, the University received a request froma nenber of the
public for a copy of the report under the U PA

DI SCUSSI ON
| NTRODUCTI ON

Except as provided in section 92F- 13, "each agency upon
request by any person shall nake governnment records avail abl e
for inspection and copying.” Haw. Rev. Stat. § 92F-11(b) (Supp
1992). Under the U PA, the term"governnent record" neans
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.

§ 92F-3 (Supp. 1992); Kaapu v. Al oha Tower Dev. Corp., 74 Haw.
365, 376 n.10 (1993).

1. EFFECT OF COLLECTI VE BARGAI NI NG AGREEMENT

The coll ective bargai ni ng agreenent does not expressly state
that the report of the Commttee shall be confidential. It does
state that the faculty nenber shall be permtted to present a
case, "confidentially and orally to the Commttee," which wll
then "informally inquire into the situation.” The collective
bar gai ni ng agreenent al so provides that the investigation of a
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gri evance shall be considered confidential. Since the term
"grievance" is broadly defined as a conplaint by a faculty nenber
or the union concerning the interpretation and application of the
col | ective bargaining agreenent, the faculty nenber's conpl ai nt
alleging a violation of academ c freedom arguably constitutes a
grievance proceedi ng since proceedings resulted therefrom

However, it is our opinion that the terns of a collective
bar gai ni ng agreenent between a governnent agency and a public
enpl oyees' uni on cannot make governnent records confidential that
are not protected fromdi scl osure under section 92F-13, Hawai i
Revi sed Statutes, since such provisions wiuld be void as agai nst
public policy.

State courts have uniformy held that governnent agencies
cannot enter into enforceable prom ses of confidentiality with
respect to public records that nust be avail abl e under federal
and state open records |laws. See Petkas v. Staats, 501 F.2d 887,
889 (D.C. Cr. 1974); Ackerly v. Ley, 420 F.2d 1226, 1340 n. 10
(D.C. Gr. 1969); Robles v. EPA 484 F.2d 843, 846 (4th G
1973); Hechler v. Casey, 333 S.E. 2d 799, 809 (Wa. V. 1985); State
ex. rel. Sun Newspapers v. Westlake Bd. of Education, 76 Chio
App.3d 170, 601 N.E.2d 173 (Chio C. App. 1991); Librach v.
Cooper, 778 S.W2d 351, 353 (Mb. C. App. 1989); Anchorage School
Dist. v. Anchorage Daily News, 779 P.2d 1191, 1193 (Al aska 1989);
KUTV, Inc. v. Uah State Board of Education, 689 P.2d 1357, 1361
(Utah 1984); Kureczka v. Freedom of Information Comm ssion, 636
A 2d 777, 782 (Conn. 1994).

Col | ective bargai ni ng agreenents of public enpl oyees'
organi zations are no exception to this rule. See State ex rel.
Di spatch Printing Co. v. Wlls, 18 Chio St.3d 382, 481 N E 2d 632
(Chio 1985); MIls v. Doyle, 407 So. 2d 348 (Fla. Dist. C. App.
1981) ("to allow the elimnation of public records fromthe
mandate of [the open records |law] by private contract would sound
the death knell of the Act"); Tronbly v. Bellows Falls Union
H S Dst., 624 A 2d 857 (Vt. 1993) (labor contract between school
board and teachers' association purporting to make gri evances
confidential, could not override provisions of the Vernont Public
Records Act naki ng such records subject to public disclosure);
Li eberman v. Bd. of Labor Rel ations, 716 Conn. 253, 579 A 2d 505
(Conn. 1990) (as wth contracts generally, the collective
bar gai ni ng process and resulting agreenents are subject to
restrictions of public policy as manifested in constitutions,
statutes, and applicable | egal precedents and the destruction of
public enployee disciplinary records is an illegal subject of
bar gai ni ng); Tol edo Police Patrol man's Associ ation, Local 10,
|UPA v. City of Toledo, 641 N E 2d 799 (C. App. Ch. 1994)
(compliance wth collective bargai ni ng agreenment excused where it
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makes confidential records that are public under the public
records act).?

We now turn to an exam nation of whether any of the U PA's
exceptions in section 92F-13, Hawaii Revised Statutes, would
apply to the information set forth in the facts presented.

I11. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

A The Faculty Menber Has a Significant Privacy Interest
in the Report

Under the U PA, an agency is not required to disclose
"[g] over nnent records which, if disclosed, would constitute a
clearly unwarranted invasion of personal privacy." Haw. Rev.

Stat. § 92F-13(1) (Supp. 1992 & Conp. 1993).

Under the U PA, the "[d]isclosure of a governnent record
shall not constitute a clearly unwarranted invasion of personal
privacy if the public interest in disclosure outweighs the
privacy interests of the individual." Haw Rev. Stat.

§ 92F-14(a) (Supp. 1992). Under this balancing test, "if a
privacy interest is not 'significant,' a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarranted i nvasi on of personal privacy." H Conf. Comm Rep.
No. 112-88, 14th Leg., 1988 Reg. Sess., Haw. H. J. 817, 818
(1988); S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess.,
Haw S.J. 689, 690 (1988). Indeed, the legislative history of the
U PA' s privacy exception indicates this exception only applies if
an individual's privacy interest in a governnment record is
"significant." See id. ("[o]nce a significant privacy interest
is found, the privacy interest will be bal anced agai nst the
public interest in disclosure").

'Al'so, the Honorable John SSW Lim Grcuit Court Judge, First
Crcuit, State of Hawaii, in ruling upon a notion for prelimnary
injunction filed by the State of Hawaii O gani zation of Police
Oficers ("SHOPO'), held "under reasonable interpretation of the
override provision of Chapter 89, [Hawaii Revised Statutes] no
agency and its public enpl oyees can bargain away the explicit and
specific provisions of [the UPA]." Transcript of Proceedings,
March 30, 1994, State of Hawaii O gani zation of Police Oficers v.
Gty and County of Honolulu, et. al., Gvil No. 94-0547, Grcuit
Court, First GQrcuit, State of Hawaii. Under its supervisory
powers over |ower courts, the Hawaii Suprene Court stayed the order
denying SHOPO s notion for prelimnary injunction pending a trial
on the nerits.

OP Op. Ltr. No. 95-7



Paul Yuen
March 28, 1995
Page 8

During the 1993 session of the Seventeenth Legislature, the
Legi sl ature adopted, and the Governor approved, an Act effective

June 9, 1993,

191 anmended section 92F-14(b), Hawaii Revi sed Statutes,
contains a list of governnent records, or information contained

therein, in which an individual

ch. 191, 1993 Haw. Sess. Laws 290 ("Act 191"). Act

whi ch

is deenmed to have a "significant"

privacy interest. As anended by Act 191, section 92F-14(b)(4),

Hawai i Revi sed

St at utes, provides:

(b) The follow ng are exanpl es of

information in which the individual has a
significant privacy interest:

(4)

Information in an agency's personnel
file, or applications, nom nations,
recommendat i ons, or proposals for public
enpl oynent or appointnent to a
government al position, except:

(A) Information disclosed under section
92F-12(a)(14); and
(B) The following information rel ated
to enpl oynment m sconduct that
results 1n an enpl oyee's suspensi on
or di schar ge:
(1) The name of the enpl oyee;
(1i) The nature of the enpl oynent
rel ated m sconduct;
(ii1) The agency's sunmary of the
al | egations of m sconduct;
(tv) Findings of fact and
concl usions of law, and
(v) The disciplinary action taken
by the agency;

when the foll ow ng has occurred:

t he hi ghest non-judicial grievance
adj ust nrent procedure tinely invoked
by the enpl oyee or the enployee's
representative has concl uded; a
written decision sustaining the
suspensi on or di scharge has been

i ssued after this procedure; and
thirty cal endar days have el apsed
foll owi ng the issuance of the

deci sion; provided that this

AP Op. Ltr.
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subpar agraph shall not apply to a
county police departnent officer
Wi th respect to m sconduct that
occurs while the officer is not
acting in the capacity of a police
of ficer.

Haw. Rev. Stat. § 92F-14(b)(4) (Conp. 1993) (enphases added).

In United States Departnment of State v. WAshi ngton Post, 456
U S 595 (1982), the U S. Suprenme Court held that information
coul d be protected fromdisclosure under Exenption 6 of the

federal Freedomof Information Act, 5 U S.C. § 552(b)(6) (1988)
("FO A"), even though the information was not contained in a
"personnel and nedical files and simlar files," |anguage found
within the text of FOA s Exenption 6.2 I n doing so, the Court
reasoned that the protection of an individual's privacy "surely
was not intended to turn upon the | abel of the file which
contains the damaging information." 456 U. S. at 601. As such,
the fact that the Commttee's report is not contained in the
faculty nenber's personnel file does not, in our opinion, nean
that the faculty nenber does not have a significant privacy
interest in personnel related information in the report.

Based upon our exam nation of the Commttee's report, in the
context of determ ning whether the faculty nenber's academ c
freedomwas violated, the report contains substantial discussion
of the allegations of m sconduct against the faculty nenber
i nvol vi ng conpl ai nts of sexual harassnment agai nst students.

None of these allegations have led to the inposition of
di sciplinary action against the faculty nmenber.

The legislative history of Act 191 denonstrates that it
intended to clarify the extent to which information concerning
enpl oynent -rel ated m sconduct by an agency enpl oyee nust be
publicly accessible under the U PA  The report of the conference
commttee assigned to resolve differences between the House and
Senate versions of the bills that led to the adoption of Act 191
provi des:

The purpose of this bill is to anend
section 92F-14, Hawaii Revised Statutes
(HRS), the UniformInformation Practices Act

FO A's Exenption 6 applies to "personnel and nedical files and
simlar files the disclosure of which would constitute a clearly
unwar rant ed i nvasi on of personal privacy."
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(Modified) to clarify what type of
I nformation, regarding enpl oynent-rel ated
m sconduct, may be di sclosed and when such
di scl osure may be nmade.

Your Commttee finds that the current
| aw regardi ng discl osure of public enployee
m sconduct has led to confusion, uncertainty
and controversy.

A bal ance needs to be drawn between the
public's right to know about gover nnent
functions and the public enployee's right to
privacy.

Your Conm ttee notes that this neasure
appropriately distingui shes between m nor and
nore serious m sconduct by focusing on the
di sci plinary consequences, and protects the
enpl oyee fromthe disclosure of 1 nformation
while formal grievance procedures are stil
in progress. Yet the bill also serves the
public at Targe by refusing to provide
further protection fromdisclosure of
m sconduct when the enpl oyee has exhaust ed
non-j udi ci al grievance adjustnent procedures,
and has been suspended or di scharged.

Your Conmttee also finds that because
of the unique responsibilities of police
officers, special care nust be taken to
clearly delineate private conduct from
conduct as a governnent enpl oyee.

S. Conf. Comm Rep. No. 61, 17th Leg., 1993 Reg. Sess., Haw. S.J.
764, Haw. H. J. 900 (1993) (enphases added).

Since the University has not taken disciplinary action
agai nst the faculty menber involved, |et al one suspended or
di scharged the faculty nenber, we believe the faculty nenber has
a significant privacy interest in information set forth in the
Commttee's report. Furthernore, except as noted bel ow, we
believe that the disclosure of the Conmttee's report would
constitute a clearly unwarranted i nvasion of the faculty nenber's
privacy under section 92F-13(1), Hawaii Revised Statutes.

B. Whet her Segregation of Individually ldentifiable
Information WI| Prevent a Likelihood of Actual
| dentification

OP Op. Ltr. No. 95-7



Paul Yuen
March 28, 1995
Page 11

I n previous advisory opinion letters, based upon federal
court decisions under FO A s Exenption 6, we opined the U PA' s
clearly unwarranted i nvasion of personal privacy exception
general ly does not apply to information pertaining to an
i ndi vi dual whose identity cannot be determ ned after the
segregation of identifying information fromthe record. See QP
Qpinion Letter No. 94-8 at 10-11 (May 12, 1994). In determ ning
whet her information is individually identifiable, the test
enpl oyed is whether the information would "result in a |ikelihood
of actual identification." 1d.

In Dep't of the Air Force v. Rose, 425 U S. 352 (1976), a
FO A requester sought access to summaries of honor and ethics
hearings at the United States Air Force Acadeny, involving cadets
suspected of violating the acadeny's honor code. The Court held
that the court of appeals properly ordered the agency to produce
the case summaries for an in canera inspection by the district
court to determ ne whether the summaries could be redacted of
identifying information. The Court observed that "what
constitutes identifying information regardi ng a subject cadet
must be wei ghed not only fromthe viewpoint of the public, but
al so fromthe vantage of those who woul d have been famliar, as
fell ow cadets or Acadeny staff, with other aspects of his career
at the Acadeny." I1d. at 380.

The Court further reasoned:

We nevert hel ess concl ude that consideration
of the policies underlying the Freedom of

I nformation Act, to open public business to
public view when no "clearly unwarranted"

i nvasion of privacy will result, requires

af firmance of the holding of the Court of
Appeal s, 495 F.2d at 267, that although "no
one can guarantee that all those who are 'in
the know wll hold their tongues,
particularly years later when tinme may have
eroded the fabric of cadet loyalty" it
sufficed to protect privacy at this stage in
t hese proceedings by enjoining the District
Court, Id. at 268, that if in its opinion
del etion of personal references and ot her
identifying information "is not sufficient to
saf eguard privacy, then the summaries should
not be disclosed to [respondents].” W hold,
therefore, in agreenent with the Court of
Appeal s, "that the in canera procedure
[ordered] will further the statutory goal of
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Exenption Six: a workable conprom se between
i ndi vidual rights 'and preservation of public
rights to Governnment information.'" |I|d. at
269.

To be sure, redaction cannot elimnate
all risks of identifiability, as any human
approxi mation risks sone degree of
i nperfection, and the consequences of
exposure of identity can admttedly be
severe. But redaction is a famliar
technique in other contexts and exenptions to
di scl osure under the Act were intended to be
practical workabl e concepts.

Rose, 425 U.S. 381-382.°

Simlarly, in Ctizens for Envtl. Quality v. United States
Dep't of Agriculture, 602 F. Supp. 534 (D.D.C. 1984), a FOA
requester sought the results of nedical tests perfornmed upon
Forest Service enployees in connection with herbicide spraying in
an | daho National Forest. The governnment offered affidavits
stating the circunstances surroundi ng the herbicide testing were
publicly known, and that the identities of the enpl oyees tested
could readily be deduced. The court noted that I|ikelihood of
actual identification was the applicable test, and that the
l'i kel i hood of actual identification nmust be "nore pal pabl e than
[a] mere possibility.” Ctizens, 602 F. Supp. 538, quoting Dep't
of the Air Force v. Rose, 425 U S. 352, 262 (1976).

The court held that the governnent had failed to neet its
burden of proof by the subm ssion of non-conclusory affidavits
that created a triable issue of fact:

USDA' s affidavits, alleging what was
"commonly known" about the USDA enpl oyees
engaged in herbicide application and the
resulting "specul ati on" surrounding the
identity of the enployee tested, are either
too conclusory to create a triable issue of
fact for this court to decide or allege only
specul ation and possibilities which the
Suprene Court and the Court of Appeals for
the D.C. Grcuit have held to be insufficient

%In a footnote to its decision, the Court noted that Exenption
6 was "directed at threats to privacy nore pal pable than nere
possibilities.”" Rose, 425 U S at 381 n.19.
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to invoke Exenption 6 as a matter of |aw
[Ctations omtted.] Plaintiff, on the other
hand, has cone forth with affidavits
asserting fromthe personal know edge of the
affiants, who were residents of the Avery,
| daho area and deeply interested in the
USDA' s herbi ci de application program that
they could not identify the subject of the
tests fromavail able information and that
t hey know of no one who coul d.

Ctizens, 602 F. Supp. at 529.

A determ nati on whet her the segregation of identifying
information in the Commttee's report is sufficient to prevent a
i kelihood of actual identification is a difficult one. Based
upon our careful in canera exam nation of the Commttee's report,
we do not believe that the segregation of the faculty nmenber's
nanme, college, college courses taught, and other information in
the Conmmttee Report would be sufficient to prevent the
i kelihood of actual identification based upon information known
out si de the agency, when viewed fromthe vantage point of the
University conmunity, in addition to that of the public.

It is our understanding the nane of the faculty nenber
agai nst whom t he sexual harassnent conplaints were filed is
generally known within the University community, and the faculty
menber's departnent. Additionally, we understand that the
faculty nenber's nanme is known to several student w tnesses who
testified before the University's sexual harassnment investigating
panel, by the University's Student Advocate, by the conplaining
students and their associates, and by students in the course
taught by the faculty nmenber. |Indeed, the nanme of the faculty
menber is known to the person who requested a copy of the
Commttee's report under the U PA  See Exhibit "A " Under these
circunstances, we do not believe that the segregation of
identifying information in the Commttee's report would be
sufficient to prevent the |ikelihood of actual identification,
and that disclosure of the report in a segregated form woul d
result in a likelihood of actual identification "nore pal pable
than a nmere possibility."

Accordi ngly, we conclude that the facts presented in this
opi ni on present the highly unusual circunstance that the
segregation of the faculty nenber's nane and other individually
identifiable information will not be sufficient to safeguard the
faculty nenber's privacy interest in the information set forth in
the report.
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However, we believe that disclosure of section 8 of the
report, entitled "Recommendations,” would not constitute a
clearly unwarranted invasion of the faculty nenber's personal
privacy, since the recomendations set forth therein do not
pertain to the faculty nenber, but instead pertain to perceived
problenms with the University's Policy and Procedure. This
section of the Commttee's report does not reveal any
identifiable informati on about the faculty nenber, but contains
the Commttee's recommendations for inproving the University's
Policy and Procedure. Accordingly, we recomrend that this
section of the report be segregated, and be nade avail abl e for
i nspection and copyi ng upon request.

For simlar reasons, we do not believe that the disclosure
of section 4 of the Commttee's report would constitute a clearly
unwarranted invasion of the faculty nenber's privacy. This
section of the report nerely contains a discussion and anal ysis
of the definition of "sexual harassnent,"” and does not reveal any
information pertaining to the faculty nenber, or the allegations
of m sconduct that were filed against the faculty nmenber under
the University's Policy and Procedure.

CONCLUSI ON

For the reasons set forth above, it is our opinion that
under sections 92F-14(b)(4) and 92F-13(1), Hawaii Revi sed
Statutes, the Conmttee's Report may be withheld from public
i nspection and copyi ng, except for sections 4 and 8 of the
report, to prevent a clearly unwarranted invasion of the faculty
menber's personal privacy. Since sections 4 and 8 of the
Commttee's report do not reveal any information about the
faculty nmenber, we recommend that these portions of the
Commttee's report be segregated, and be nmade avail able for
public inspection and copyi ng upon request.

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion.

Very truly yours,
Hugh R Jones
Staff Attorney

APPROVED:
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Kat hl een A. Cal | aghan
Director
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C: Ruth I. Tsujinura

Deputy Attorney Ceneral

Susan L. Gochros
Deputy Attorney Ceneral

T. Anthony G II, Esquire
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